Department of Energy
Washington, DC 20585

January 6, 2004

The Honorable Henry A. Waxman
Ranking Member

Committee on Government Reform
U.S. House of Representatives
Washington, D.C. 20515

Dear Congressman Waxman:

Secretary Abraham has asked me to respond to the letter dated December 22, 2003, that you and
Congressman Dingell sent him regarding a report in the National Journal about a meeting that
Deputy Secretary McSlarrow had with representatives of some trade groups. Your letter states
that “[t]his press account suggests that DOE is coordinating with industry on a grassroots
lobbying strategy. We are concerned that such activities may constitute an inappropriate use of
taxpayer dollars. . . .”

1 have discussed with Deputy Secretary McSlarrow the meeting that was reported upon in the
National Journal and that 1s the subject of your letter. He has advised me that on the day the
Senate announced that further consideration of the energy bill would be delayed until 2004, he,
along with Mr. Dan Brouillette, Staff Director of the House Energy and Commerce Committee,
and Mr. Alex Flint, Staff Director of the Senate Energy Committee, addressed attendees at a
meeting on the energy bill hosted by the Edison Electric Institute. Deputy Secretary McSlarrow,
Mr. Brouillette and Mr. Flint each spoke for 5 to 10 minutes, after which there was a short
question and answer period. The thrust of Deputy Secretary McSlarrow's remarks was to
communicate the Administration's resolve to continue working with House and Senate leaders,
and in particular Chairmen Domenici and Tauzin, to meet the President's goal of passing an
energy bill -- points that Mr. McSlarrow has made repeatedly in many public appearances,
including appearances before Congressional committees, both before and since this meeting, at
which he has explained the Administration's position on energy legislation. During the question
and answer period, the Deputy Secretary declined to endorse specific strategies to meet that goal,
instead deferring to the representatives of the Chairmen of the House and Senate Commuttees,
and reiterated the Administration's desire to work with the two Chairmen to successfully produce
energy legislation meeting the President's priorities.

More generally, with respect to your concern that there is a possibility that this meeting
implicates the anti-lobbying provisions of 18 U.S.C. 1913 or section 501 of the Energy and
Water Development Appropriations Act, 2004, Pub. Law No. 108-137, let me assure you that
that is not the case. For over 40 years section 1913 has been understood as not prohibiting
officials from supporting the Administration’s legislative program through communications with
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the public in speeches and through most forms of private communications to members of the
public. In fact, anti-lobbying provisions have been construed as not limiting at all the lobbying
activities personally undertaken by Senate-confirmed officials appointed by the President, such
as Deputy Secretary McSlarrow, when acting within their areas of subject-matter responsibility,
as was the case here. Because section 501 of the Energy and Water Development
Appropriations Act is an appropriation act limitation that specifically refers to18 U.S.C. 1913, it
is best understood as not prohibiting expenditures for activities permitted by the criminal law
provision.

There is enclosed for your information a copy of the most recent formal guidance to agencies
from the Department of Justice regarding anti-lobbying restrictions, a memorandum from
Attorney General Reno to the heads of all executive departments and agencies dated April 18,
1995. Among the attachments to that memorandum was a memorandum from Walter Dellinger,
Assistant Attorney General, Office of Legal Counsel, to the Attorney General and the Deputy
Attorney General dated April 14, 1995.

If you have any further questions regarding this matter, please feel free to contact me or Rick
Dearborn, Assistant Secretary for Congressional and Intergovernmental Affairs, at (202) 586-

5450.

Sincerely,

P
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d

Lee Liberman Otis
General Counsel

Enclosure

cc: The Honorable Tom Davis
Chairman, Committee on Government Reform



April 18, 1995

EY

MEMORANDUM FO

FROM: THE ATTORI

SUBJECT: pnta«Lobvaﬁq Act Guidelines

The Office of éegal Counsel of the Department of Justice
(OLC) has prepared the attached guidelines, identifying permitted
and prohibited activities under the Anti-Lobbying Act, 18 U.S.C.
§ 1913. These guidelines are based on the Office's most recent
opinicn on this subject, and on the long-standing practice of the
Department’s Criminal Division.

The relevant OLC opinion was issued by then-Assistant
Attorney General, later AtLO ney General William P. Barr. It is
published at 13 Op. O.L.C. 361 (1589) (prelim. print). A copy of
the opinion is enclosed for your convenience.

The attached guidelines are, necessarily, general in nature.
The Office of Legal Counsel is available for consultation should
you wish advice in connection with specific activities your
department or agency is considering undertaking.

cc: The Counsel to the President
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Office of Legal Counsel

Office of the Washingron, D.C. 20530

Assistant Attorney General

April 14, 1995

MEMORANDUM FOR THE ATTORNEY GENERAL
AND THE DEPUTY ATTORNEY GENERAL

e
FROM: WAILTER DELLINGER

ASSISTANT ATTORNEY GENERAL
OFFICE OF LEGAL COUNSEL

SUBJECT: ANTI-LOBBYING ACT GUIDELINES

'

The attached OLC guidelines are based on a 1989 opinion of the Office, issued by
then Assistant Attorney General William P. Barr, and on long-standing Criminal Division
practice. The guidelines explain that the Anti-Lobbying Act, 18 U.S.C. § 1913, does not
prohibit officials from supporting an Administration’s legislative program through direct
communications with Congress; through communications with the public in speeches,
writings, and appearances; or through most forms of private communications to members of
the public. The Act, however, does bar high-expenditure campaigns in which members of
the public are expressly urged to write their Senators or Representatives.



U.S. Department of Justice

Oi'fice of Leaut Counsel
Wasitinzion, D.C 20530
April 14, 1995

GUIDELINES ON 18 U.S.C. § 1913

The Anti-Lobbying Act, 18 U.S.C. § 1913, prohibits officers and employees of the
executive branch from engaging in certain forms of lobbying. If applied according to its
literal terms, section 1913 would have extraordinary breadth, and it has long been recognized
that the statute, if so applied, might be unconstitutional. The Office of Legal Counsel has
interpreted the statute in light of its underlying purpose "to restrict the use of appropriated
funds for large-scale, high-expenditure campaigns specifically urging privaie recipients to
contact Members of Congress about pending legislative matters on behalf of an
Administration position.” Memorandum for Dick Thomburgh, Attorney General, from
William P. Barr, Assistani Atiorney General, Office of Legal Counsel, "Constraints Imposed
by 18 U.S.C. § 1913 on Lobbying Efforts," 13 Op. G.L.C. 361, 365 (1989) (prelim. print)
(citation and footnote omitted) ("1989 Barr Opinion"). Although there has never been a
criminal prosecution under the Act since its adoption in 1919, the Criminal Division ang iis
Public Integrity Section have frequently construed the Act in the context of particular
referrals. The principles that the Criminal Division has developed over time provide
guidance to the meaning of the statute that is necessary in order for the Act ioc provide
reasonably ascertainable guidance to those to whom it applies.

Section A below describes officials whose lobbying activities are not inhibited by the
Anti-Lobbying Act. Secticn B describes the kind of lobbying permitted under the Act.
Section C describes the kind of Iobbying prohibited by the Act. Section D 7 =scribes a
further restriction that agencies may wish to observe, although they are not :-quired to do so
under the Act. Section E describes additional prohibitions imposed by typical "publicity or
propaganda" riders, as interpreted by the Comptroller General, although identifying the
precise restrictions, if any, applicable to any particular agency requires an examination of
that agency’s appropriations act.

A. The Department of Justice consistently has construed the Anti-Lobbying Act as not
limiting the lobbying activities personally undertaken by the President, his aides and
assistants within the Executive Office of the President, the Vice President, cabinet members
within their areas of responsibility, and other Senate-confirmed officials appointed by the
President within their areas of responsibility.
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Under the Anti-Lobbying Act, government empioyees MAY:

communicate directly with Members of Congress and their staffs
in suppont of Administration or department positions. The Act
does not apply to such direct communicalions.

@ communicate with the public through public speeches,
appearances and published writings to support Administration
positions -- including using such public fora to call on the public
to contact Members of Congress in support of or opposition to
legisiation. .

5]

communicate privately with members of the public t¢ inform
them of Administration positions and to promote those positions
-- but only to the extent that such communications do not
contravene the limitations listed in Section C below.

2 lobby Congress or the public (without any restriction imposed
by the Anti-Lobbying Act) to support Administration positions
on nominations, treaties, or any non-iegisiative, non-
appropriations issue. The Act applies cnly to lobbying with
respect to legislation or appropriations.

Under the Anti-Lobbying Act, government employees MAY NOT:

e engage in substantial "grass roots” Icbbying campaigns of
telegrams, letters, and other private forms of communication
expressly asking recipients to contact Members of Congress, in
suppori of or opposition to legislation. Grass roots iobbying
does not include communication with the public through public
speeches, appearances, or writings. Although the 1989 Barr
Opinion does not define the meaning of "substantial” grass roots
campaigns, the opinion notes that the 1519 legisiative history
cites an expenditure of $7500 -- roughly equivaient to $5C,0C0
in 1989 -- for a campaign of letter-writing rging recipients to
contact Congress.

Although not required by the Anti-Lobbying Act, agencies may wish to
observe a more general restriction with respect to officials other than those listed in
Section A:

® against expressly urging citizens to coniact Congress in support
of or opposition to legislation. As Sections B and C taken
together indicate, the Anti-Lobbying Act does not forbid

3]
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government employees from urging citizens to contact Members
of Congress on behalf of an Administration position, except in
the context of a grass roots campaign. Nevertheless, the
Comptrolier General, following his understanding of the
Departmest of Justice's historical interpretation of the Act
before the 198% Rarr Opinion, has construed the restriction as
being triggered by explicit requests for citizens to contact their
representatives in support of or opposition to legislation. Given
the Comptroller Generai’s interpretation, and given the difficulty
of predicting what may be perceived as a grass reots campaign
in a particular context, agencies may wish to err on the side of
caution, by refraining from including in their communications
with private citizens any requests to contact Members of
Congress in support of or opposition to legislation.

E. The Office of Legal Counsel’s published opinions do not set out a detailed,
independent analysis of "publicity or propaganda" riders contained in the appropriations acts
of some agencies. The Comptroller General has suggested that, under such riders,

- government employees alsc MAY NOT (1) provide administrative support for the lobbying
activities of private organizations, (2) prepare editorials or other communications that wiil be
disseminated without an accurate disclosure of the government’s role in their origin, and (3}
appeal to members of the public tc contact their elected representatives in suppott of or
opposition to proposals before Congress.

(@8]
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constraints Tmoposad by 18 U.S£.€. & 1813 on Tebhvine B

I. Introducticon

vou have reguasted cur guldanca concarning the extant to
mick the Anti-Lebbying Act, 18 U.8.C. § 1813 (the “ActY),
izpcses comsiraints on activities by Exscutive EBranch eazployees
that relate te legislatlive matters. Sactien 1313, which has not
peen the basis of a single prosscution zince itz enactment in
1815, prohibits the use of appropriated funds fer activitias
designed to influence Hembers of Congraas concserning any
legizlatien or appropriation.

To summarize our analysis of this statuta, we offaer the
i following guidelinss for vou and the Department as to what
© lebbying activitiss are permitted znd prohibited.

9 s

de 1. The Act 282 net apply to direct communicaticons betvean
Department of Juastice officlals and Hembersz of Cengress and their
staffs., Consaquantly, there is ne restriction om Department
cfficials dirsctly lebbying Members cf Congress and thaeir staffs
ms . in suppert ef Administraticn or Despartment positicna.

e 2. The Act deez net apply to public speschez, appearancas and
vritings. Congsguantly, Departmaent cfficials are free to
Publicly advanca Administzation and Department pesitions, even to
L33 the extant of calling on the public to snceourage Membaers of
Congrass Lo suppert administration pozitions.

3. The act doas mot apply o privats communicationz dasigned to
inform tha public of Administration poszitions or to .proemote thos:
Pesiticons. Thus, thers iz no restricticn on privates
Communications with membsrz of ths public az long az there i1s nct



i. The Act dosz not circumscribe the traditicnal
Departzent components whose dutiez historicazlly hs
responeibllity fer communicating the Department’s viaewg
Mambers of Congrass, the medis, cr ths public

s wbs aed @

s. By its terms, the Act is inzpplicable to communicatie

activities unrazlated to lsgislaticn or appropriaticns.
Consequently, there 1s nc restriction on Department cficisi,
lcbbying Congress o the publiz te suppert administratien -
nomineas.

g o
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Prohibited activitiaes:

The Act may prohibit substantlial “grass reoks® lobbyins
campaignz ©f telsgrams, latters and cther private forams of ©
compunication designed to enccurage mazbers of the publle ¢»
pressure Memberz of Congrass zo support Administration ez
Department legislative or ap repristions proposals.

1f a cuestion should ariss with respect te any acbiviny pe
1igted hers, we wsuld bs happy te analyze whather the statuts
applias teo 1it.

1I. Discuzsien

Section 1913 of Title 18 provides thatl

(n]e pazt ¢f the meney appropriated by any enactmsent ol
Congress shall, in the absance of euprasa autherizatieon
by Congress, ba used directly or indizrsetly to pay fox
any perscnal service, advartiszaement, telesgram,
telephenae, lettar, printed cF yritzen matiar, ©r othar
device, intandsd or dasigned te influsncs in any mannar
a Membar of Congraess, te faver ©T CPpO8d, by veta er
otherwise, any legislation ox appropriatien by
cengress, whaether befora or alfiar tha intreduction of
any piil o rasclution proposing euch legislatienm or
appropriaticns but this shall not pravent cfflicers or
employees of thae United States or of itz departmants or
agencises from communicating to Maznbers of Congress o
the reguest of any Member or to Congrass, through the
proper cfficial channels, raquests for laglalaticn oF
appropriaticons which they deem necassazry for the
2fficiant conduct of the public businass.
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Whoevaer, being an cfficer or smployse e? tha Unitsd-
States or of any department or agancy therecf, vislatsd
or attempts to vielats this saction, 23hall bs f£inad not 2
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Tz th&n one year, cr
v ¢the supericr
emoving him, shall b

pors than $500 or impr 2d
voth: and after nctice and he
officer veszted with the power
remeved from office or employment.
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szions cn the ctherviss expansive scope of this
r frem the statute’s fece.

, the statute applisz oniy tc activitiesz “intended cor
c influence . . . legisletion or appropriaticn{s)

R Thuz, lebbving activities related to cther matters,
such a3 nominatieons and treatiss, zre not subject to the statute.

Second, the stztute prehibits enly lcokbying that is
conducted in tha form of the provisicn of a perscnal service or
asdvertisement, that is presented in written form, or that is
copmunicated by telaphonae or “other dsvicse.® Read inm centext,
she prohibiticon on other “device(s)® doasz not appear te prohibit
speachas or other varbal communications that are net ralayed by
tslephene. Thus, wae de not belleve that ths statute prohibits
public speeches by Executive Branch employses aimed ot generating
public support for Administration pelicles and legizlativas
propesalsa. '

Third, the statute makes clear thet 1t does net prohikit
gevernment officials from communicating “to Members of Congress
on the reguest of any Member or to Congressz, through the proper
officizl channels® on matters these cfficiasls “deam necassary fov
the efficient conduct of the public business.®: Thus, the
statute deoes not bar contacts betwesen Administraticn offlicials
and Congress that ars initiatad by Members of Congresz@ or that
relate to roguests feor legislatien or zppropriations that the
Executive Branch eaplovee in the fulfilimant c¢f hisg official
duties deemeg necessary te cenduct ths public businesa.
Conzistant with thiz provision, this 0ffice and the Criminal
Divisicn previcusly have concludsd that saction 19513 deas not
epply to the lobbying activities of Executive Branch cfiicials
vhosa positicns typically and histerically aentall an active
effort to securs public support for the Adminlistration’s

| : M - -
< Congreszman Goed, whe introduced ths bill, was asked

vhethdr the blll waz “intendsd . . . to pravant the employees oF
cfficers of the Govarmment fzeom communicailing direetly with their
Represantatives in Congress.® He replisd, “Neo, that iz expressl
reserved . . . They have, of course, thse vight tec cecmmunicata,
just as bafeors, with thelr Mezbaers of Congrass.® 38 Cong. Rec.
4C4 {Hay 2%, 1951%9).

&



legislative program.<. Such officizls inclucs Prasice

- 3 3 . 3 . bl

appeinteas, and_their celegess in zreas within their
. 2@ -
responzmibiiity,

This conzizuction of section 1613 is strengly sup
the statuts’s exemption eof lobbying activities €hae
pursuant to an “express authorizaticn by Congress, <
that Congresa’ ccntinued appropriation of funds £or pogi {
held by Executive Branch officials vhose duties hi@téyﬂc§l?w
included sesaking suppeort for the Adminigtraticonis legiszias;s hm%
program constitutes “expressz suthorization by Congragse f““%
lobbying activities of these cfficials, and thuz, thae
ectivities are exempt from section 1313.4 officials wy
activities are covered by this “axpress authorizations @%Cape
to secticn 1513 include the President, his aides ana agaigif;%
within tha Executive 0ffica of thas Prasident, Cabinet g e
within their arsas c? rezpensibility, and persons 3

Caa

te whegy th"
Cabinst official traditicnally has azsicned such responsie
bilities.>
The lagislative history teo saction 1%13 shads additiepa: 1 =e
light on the type cf activities that Congrazas intended te bay, i o
Repressentative Goed, who intrecducad the Pill, described thg . ;;
statuta’s purpcsa as follews: - e
-
[Iit will prohibit a practice that haz baan indulgad i ﬁ ;;
so often, without rasgard to whet adsinistratien is in % e
powar -= the practice of z bursau chief or Tha haead of 'E B
5 :
2 ; L H A
Se2 Mamorandum from Charies J. Cooper, Aszistant Attoragy Q it
Ganeral, Offica of Legal Counsel, %o Arthur B, Culvaheu@@,gyw ’ £
Counzel tc the Prazsident, December 3%, 1%87 (*Culvahecuse BETOTY, .
at § n. 7; HMemorandum from Charles J. Coopar, A@@i@t&mt.éit@mw@
General, Office of Legal Counsal, to Jochn R. Beolton, Aszistant
Attornsy Genaral, Offica of Lagislative affaizrs, Octcher 27, 1849 a
("Bolton meme®), at S-¢; Memorandum from John M. Earmon, o
Asgistant Atterney Ganeral, Office of Lagal Counigal, to Paul e
Michel, Acting Deputy Attorney Genmeral, February 20, 1830 T
{"Michel memo?), at 2, 3=4: Magerandur from Thomas H. Haendarson, <
Jr., Chiaf, Public Integrity Secticnm, Criminal Divigicen, te €
Philip B. Heoymann, Assistant Atterney General, Criminal Divisies, T
October 15, 157% (“Hendersen @emc®), at §-=10. <
<
° San Hichel memo at 3. ¢
4 culvahouse meme at § n. 7; Boltem mame at $-4; Handarsed !
Demo at 8-10; Hichal nemo at 2, 3-4. ’

[

5 wa caution, however, against thess officials angaging f* )
“grass-roots? campaignz of the type mentioned inm the legislatlyvs :
history to section 1912. Sz infra p. 4-=8. ' :
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= department writing lettersz throughcut the country,
sanding telecrzms throughout the country, for this
croanization, for this man, fer that company te write
niz Concressman, to wire his Conoressman, inm behalf of
tnis or that legislation. The ¢gentleman from FKentucky,

¥Mr. Sherley, former chairman of this commitice, during
the closing days cf ths last Congrszs was graatly
worrled beczuze he had con hiz desk thousands upen
thousands of telegrams thet had been started right here
in Washincton by scme officizl wiring cut for pacple to
write Congreszman Sherlaey for thisz apprepriaticn and
for that. Now, they uss the contingent fund for that
purpese, and I have no doubt that the talegrazms sent
for that purpose cost the Government mere than $7,300.
Now, it was never the intention of Congress to
appropriate meney for this purpose, and section 3 of
the pill will zbsclutely put z stop to that seort of
thing.

58 Cong. Rec. 403 (181%). Thess remarks denonstrate that
congress was concerned cbout the uwss of appropriatad funds to
izplement “grass roots®® mass mailing cawpalgns at great
gxpensa.’ Based on this leglslative history, thls Office
coenzglistently has concluded that the ztatute was anascted to
restrict the use of aspprepriated funds for large-scale, high-
expenditure campalgns specifically ur@%ﬁg private reciplents te

contact Hambars of Congress about panding legislative matters on
pehalf of an Administraticn positien. 88, 2.%9., Memecrandum for
raul Hichel, Acting Deputy Attorney CGenersl fzca John M. Harmen,
Assistant Attorney Ganeral, Office ef Legal Counsal, Februazy 29,
1880, at § (section 1%13 was intended te Sprohiblt the Exscutive
from using appropriated funds to crsate artificially thas

8 gy “grass roots® lobbying ve mean comsunicatiens by
exacutive officials directad to mambsrs of the public at largs,
or particular segments of the general public, intended teo
cersuade them in turn to communicate with thelr slectad
representatives on gome lzsus of concern to the Executive. This
type of activity is to be distinguished frem comsmunicaticns by
exscutive officlizaliz almed directly at the elected represantatives
themselvas, ne matter hew much incidantal publicity thosze
communications may rzcaive in the neormal coursse cf press
covarags. S92 Hemorandum from John H. Earmon, Assisztant Attorney
General, OZfice cf Lagal Ccunsel, te Rebert J. Lipachuiz, Counsel
tc the Praslidaent, at 10 (Dac. 29, 1877) (%1977 Harmon
Memorandum?) {(*As long . . . @z & faderal eofficial limits himseld
to public forums and rslles upen norsal werkings ©f the presz, he
may say anything he wishes wvithout fear cf viclating ssction 1913.

) 3 9 3 . 2 = -y ow 2
¢ Qur calculations indicata that an axpendiiure of $7580 in
181% weuld be roughly equivalent o ong of $50,00C Zodsvy.
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izpraszicn that there is z cround swell of public suppert so.
Executive’s rogiticn on & givan pisce of legislation.s).§ s Wy
accordingly, we do not belisve the statute should be conztrugg .
prohibit the Prazident or Executive Branch agencizg from @ﬁgacﬂf
in a general cpen dislogus with the public on the <4ag
2dministrat 4@ﬁ s programs and policiss. Nor dc wa beliavs Tha
statute should be construsd to p*@hehit public zpeeches aneé
writings d@&lgn@d to generate suppert for the Administrations,

policisz and lagilslative proposalz.

Bacauze sectlion 19123 impeszas criminel pemaltiss, it is
apprepriate that it be construed naerWLya Tndar the widely
recognized “rule of lenity,® criminel provigionz zubjact o Rory
then cne rsasconadle constructicn should be intarprataed HaArTewly,
and aubigudty skould be resclved in faver of 1»ﬁi@pca@ Saas,

W g plfuleco v. Unlted Statesm, 447 T.8. 381 (1880):
SLt?@?iand Statutery Constructiocn § 35.03 gt gedg. (%ﬁh &d.
1873} . Im addition, 2 narrew consiruction of sectlion 1913 ig
necsssary to aveld the constitutiocnal issues that weuld a&ig@ i
the section wers interpreted as ispesing & broadar ban.? 1Im
pravicus analyses of this statuts, we have ldentified 2% lasame
thres sericus comstitutional problams that would azise 1f sachiss
1513 were censtrued az & blanket prohibitionm en Exscutiva Bransh
cactivities relating to legislatien or appropriations.

Flrst, construing sasctleon 1513 broadly to rastrict Brseufivye
Branch contactzs with Mambers of Congresz would imterfers with the
Pragident’s constitutionally mandated role in the legislativae
procassg. Axticle II, Sectien 3, Clause 1 ef the Constitution
providaz that the ?”@ﬁié%ﬁ? Zaghell frem tlme to time glve te ¢he
Congrese Information onm the States of tha Union, and recommeand to
their Consideration such Measures as he shall Jjudge necessary and
axpedient . . . . This Clause imposss on the Prasident a

rasponsibllity to recommand measures te Congress and constitute
a formal basis for the President’s rele in influencd irg thae
legislative preeesz.+?  The Prasident cannet ba_ﬁ@priV@ﬁ of this

8 culvahousa 2eR0 8¢ € n. 77 Beolton asmoe at %@ 1577 Haymon
Hemcrandum, at 10-=14.

g L.

9 ses 1377-Hsrmon Memorandum, munra nots €. Ssa alse
Memorandum 2180 Krulitz, Sollecizor, Dept. of the Intarior frus
Aszistant %ﬁt@fﬁ@j Ganaral John . davﬁ@ﬁ@ July 18, 1978:
Haamorandum 'te Asaslstant Artornay General McCannell frem Daputy
Aszigtant Attorney Gsneral Simms, Octokbar $, 1982, forwarding a
rroposed draft rapozt on S. 1%6%, a bill ¢e @mrchigit ¢the usa of
appropriaticns for tha payment of certain @bbyiﬁ@ c08t8., 7

izution m? *he Unltad Statas 31
{rev. ed. 19’?3;° Tha sarly Presidents, »ﬁﬁlﬁgtCﬂ, Jafferson 2
continuad...]
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cepacity to sxplain why he balleves perticulzr n2ezUres arsz
rpecessary and expediant.”

Sezcend, legislstion curtailing the Prezidant’s abiiity e
implexment hiz legislative PTograr through communications with
congrese and the American pecple weuld infringe upen his
congtituticnal ckligation te Ftaks Care that the laws be
faithfully exscuted.” U.S. Comzt. art. II, § 3.3l It would bg
impcssible for the President to fulfill this congtituticnal
respensiblility 17 he couléd mot communicates freely with those whe
make the laws, a3 well as wlth thesa vheoss acticns zra geverned

by thenm.

Third, section 1%13, if construad broadly, would weaken the
titutional frameveork established in Article II, which in
eral imposes on the Fresident the duty to cemmunicata with ths
rican pecple. The Prasident, of course, %is a Tepregantativa
e pecpla, just az the members cf the Senate and of the House

¥rars v. United States, 272 U.8. S2, 133 {1927). Indeed,
some gubjects . . . the Prazldent, electad Dy all the people,
ther more reprasentative of them 21] thar ars the nambars cof
aer bedy of the Legislsture, whosa conztituencias are lecal
not country wide.® Id. Because of his unicue pozition as
oniy slactad official with truly “‘national? parspeactive,”
i¥S v. Chadha, 482 U.S. 918, 543 {1283y, it is necessary te tha
independent power of ths Executive Branch that the Prasident be
abl® to communicate frasly with the citizarns ©f the United
States, including on mattars thate ralata to legislative affairs,
Thus, reading section 1512 broadly to restrict 211 communications
with the public with respect to leglzlatien ¢r aporopriations
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10¢. . .continued) .
Jackson among them, tosck an active rola in thely ralatiens with
Congrass. “Today thera is no subject on which the Prasidan> may
not appropriately communicats to Congress, in as precise tarms as
ha chooses, his ceoncaption of its duty.” Id. at 537.

i1 Suprazs Court precedent establishes that Congrass may not
interfare with the Prasidenz’s ability te carry out hig
constituzional Prercgativas. Saa, for axzwple, Hark v. Onited
States, 118 U.8. 82 {1588), and Inites Statas v. Xlelpn, 80 U.s.
{13 Wall.) 128 (13723, invalidating cengrassicnal attanmpits to
nterisre with the Prasidentis parden powar. IZvan vherae, as
here, Congress acts pursuant to its appropriztions pever, its
authority is net absslutas. Congrass may not, for example, use
its sppropriaticns Powar to establish & religlen, Plaz:s w. Cohen,
3%2 U.5. 83, 164~-103 {1988), or to diminizh the compensation of
federal judges. IUpniteds Shates v. Will, 445 ©.8. 290 {is80).
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censtitutienaily imposed recponsikiiicies.is

We concluds that sectien 1513 prehibizs larga-scale
purlicity campaigns te gsnerate citizen contacts with Congresg
behalf of an Administraticn pesition with respect o legislacie,
or zppropriaticns. It does not proscribe lobbying activities '
with regpect to other matterzs, such as nominaticns or traaties,
It doez not prohibit speschss or cthar communications dasigneq
infora the public genarally szbeout Administration pelicles ang
prepozals or to ancourage general public suppert fer
Administraticn pogitions. In additicn, ths statute does noi
proehibit contacts between Exscutive Branch cfficials and Hemberg
of Congress that either wers initiated by the Member ©f Congrags,
or that relats te & reguest for legislation or appropriatiems
that the employsae deems “necessary for the efficlant conduct g7
the public business.® Finslly, the statute dess not prchibit
lekbying activities oxpressly authorized by Congress, suchk as
activities by Buscutive Branch empleyees whose officlal dutias
historically have inmcluded lebkbying functicons, for whoesse
segitions Congrass hap continued to appropriats funds.

If this 0ffice can bs of any further zzglistance on this

12 9o discharge these respensibilitiss effectively, the
Presidant must be parmitted to employ the sexvicas of his
political aides, appointees and othar officlals. Aany
‘restrictions om the ability of such officizlzs to assist tha
Prasident necessarily undermines the Prasidant’s ablllty to
fulfill his constituticonal resgponsibilities and amount to
rastricticns on the Preasident himself. gSao lamorandum frem Jehn
0. Mecinmis, acting Deputy Asszistant Attormey Ganeral, 0ffice of
Lagal Csunsel, to Steve Markman, Assistant Atiorney Genaral,
0ffice of Lagal Policy, Ccteber 19, 1887 (Congrass may not
ragtrict the Presidant?s abllity to cemmunicata witk the public
by restricting those the President has chesen to assist him in

this regazd)s Im pazrticulazr, the President must be peormifttsd to

amploy the sezvices of his political appeintsas and aldes

necessary ts sffoctuats hiz comstituticnally protected abllity to

compunicate with Riz constitusncy concerning tha decisicons fov
which the Prasidenz, a3 the politically accocuntabls bead ef the
axacutive branch, i3 alone responsibkbla., For thesa Igassns,
sectien 185137 must be construed narrsyly az it ralaltas to thz
ability of Exacutive Branch employeas to comzunicats with the
ublic on laegizlative matiers. :
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